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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

BARBARA J UNE CLI NE, )   C/ A NO.  03A01- 0508- CH- 00258
)

Pl a i nt i f f - Appe l l a nt , )   KNOX CHANCERY
)

v. )   HON.  FREDERI CK D.  Mc DONALD,
)   CHANCELLOR

J DH,  I NC. ,  whi c h hol ds  i t s e l f )
out  t o  be  EMPLOYER' S SECURI TY )
COMPANY,  I NC. ,  a nd EMPLOYER' S )
SECURI TY COMPANY,  I NC. , )   AFFI RMED

)   AND
De f e nda nt s - Appe l l e e s . )   REMANDED

PETER ALLI MAN,  LEE & ALLI MAN,  Ma di s onvi l l e ,  f or  Pl a i nt i f f -
Appe l l a nt .

L.  WEBB CAMPBELL,  I I ,  SHERRARD & ROE,  P. L. C. ,  Na s hvi l l e ,  a nd
J .  THOMAS J ONES,  BERNSTEI N,  STAI R & Mc ADAMS,  Knoxvi l l e ,  f or
De f e nda nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on t he  Tr i a l  Cour t  e nt e r e d s umma r y

j udgme nt  f or  de f e nda nt  Empl oye r ' s  Se c ur i t y  Compa ny,  I nc . ,  on

t he  ba s i s  t he  s t a t ut e  of  l i mi t a t i ons  ha d r un a s  t o t hi s

de f e nda nt ,  a nd t he  doc t r i ne  of  r e l a t i on ba c k wa s  i na ppl i c a bl e .

On a ppe a l ,  p l a i nt i f f  i ns i s t s  t he r e  i s  a  di s put e d

i s s ue  of  ma t e r i a l  f a c t  a s  t o  whe t he r  t hi s  de f e nda nt  ha d not i c e



2

of  t he  l a ws ui t  pr i or  t o  t he  r unni ng of  t he  s t a t ut e  of

l i mi t a t i ons ,  a nd s umma r y j udgme nt  wa s  not  a ppr opr i a t e .

I n  t he  c ompl a i nt ,  p l a i nt i f f  a l l e ge s  t ha t  s he  wa s  t he

e mpl oye e  of  J DH,  I nc . ,  whi c h hol ds  i t s e l f  out  t o  be  Empl oye r ' s

Se c ur i t y  Compa ny,  I nc . ,  a nd wa s  wr ongf ul l y  di s c ha r ge d on J ul y

22,  1992.   She  f i l e d he r  c ompl a i nt  on J ul y 7,  1993,  a nd

s ubs e que nt  t o  t he  r unni ng of  t he  s t a t ut e  of  l i mi t a t i ons ,  s he

a me nde d he r  c ompl a i nt  t o  na me  Empl oye r ' s  Se c ur i t y  Compa ny,

I nc . ,  a s  a  de f e nda nt  a nd,  a s  not e d,  t he  Tr i a l  J udge  he l d t he

s t a t ut e  of  l i mi t a t i ons  ha d r un a s  t o  t ha t  de f e nda nt  a nd

gr a nt e d s umma r y j udgme nt .

Af t e r  t he  c ompl a i nt  wa s  f i l e d,  de f e nda nt  J DH,  I nc . ,

move d f or  s umma r y j udgme nt  on t he  gr ounds  t ha t  pl a i nt i f f  wa s

not  e mpl oye d by de f e nda nt  a f t e r  Nove mbe r  14,  1991,  be c a us e  on

t ha t  da t e  i t  s ol d t he  bus i ne s s  known a s  Empl oye r ' s  Se c ur i t y

Compa ny,  I nc . ,  t o  Empl oye r ' s  Ac qui s i t i on Cor por a t i on,  a

De l a wa r e  c or por a t i on,  a nd t ha t  a l l  t he  a ve r me nt s  i n  t he

c ompl a i nt  a l l e gi ng di s c r i mi na t i on or  ot he r  wr ongs  oc c ur r e d

a f t e r  J a nua r y 30,  1992.   The  Cour t  ul t i ma t e l y gr a nt e d J DH,

I nc . ,  s umma r y j udgme nt .   

I t  i s  undi s put e d t ha t  on Nove mbe r  14,  1991,

Empl oye r ' s  Ac qui s i t i on Cor por a t i on bought  t he  a s s e t s  of  J DH,

I nc . ,  whi c h pur c ha s e  i nc l ude d " a s s e t s  us e d by t ha t  c ompa ny t o

ope r a t e  t he  s e c ur i t y  gua r d bus i ne s s  a nd t he  t r a de  na me

" Empl oye r ' s  Se c ur i t y  Compa ny" .   Af t e r  t he  a c qui s i t i on,

Empl oye r ' s  Ac qui s i t i on Cor por a t i on c ha nge d i t s  c or por a t e  na me

t o Empl oye r ' s  Se c ur i t y  Compa ny,  I nc . ,  a nd r e gi s t e r e d t o  do

bus i ne s s  i n  Te nne s s e e  unde r  t ha t  na me  be f or e  pl a i nt i f f  f i l e d

s ui t .   The  pr e s i de nt  of  t ha t  c ompa ny' s  a f f i da vi t  s t a t e s  he  ha d
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no knowl e dge  t ha t  pl a i nt i f f  ha d s ue d J DH,  I nc . ,  unt i l  a f t e r

t he  s t a t ut e  ha d r un,  or  a ny knowl e dge  t ha t  pl a i nt i f f  wa s

ma ki ng a  c l a i m a ga i ns t  hi s  c ompa ny unt i l  Fe br ua r y of  1994.

Pl a i nt i f f  c onc e de s  t ha t  i n or de r  t o pr e va i l  i t  i s

c r i t i c a l  t o  de mons t r a t e  t ha t  t hi s  de f e nda nt  ha d not i c e  of  t he

l a ws ui t  pr i or  t o t he  r unni ng of  t he  s t a t ut e  of  l i mi t a t i ons ,

but  s he  i ns i s t s  s uc h not i c e  wa s  gi ve n by t he  a c t i ons  of  t he

pr oc e s s  s e r ve r  who s e r ve d t he  or i gi na l  pr oc e s s ,  hi s  a f f i da vi t

wa s  f i l e d i n  r e s pons e  t o  t he  mot i on.   The  a f f i da vi t  s t a t e s

t ha t  t he  de put y s he r i f f  " s e r ve d a  c ompl a i nt  on Empl oye r ' s

Se c ur i t y  Compa ny,  I nc . "  l oc a t e d a t  10816 Ki ngs t on Pi ke  i n

Knoxvi l l e .   He  de s c r i be d wha t  he  di d:

Whe n I  a r r i ve d a t  t he  bus i ne s s ,  I  t ook t he  pa pe r s  t o
t he  r e c e pt i oni s t  de s k a nd t ol d he r  t ha t  I  ha d l e ga l
pa pe r s  t o  s e r ve .   Thi s  i s  a l wa ys  my pr a c t i c e  whe n
s e r vi ng pa pe r s  on a  c or por a t i on.   She  l e f t  t o  ge t
s ome one  t o  a c c e pt  s e r vi c e .   A ma n i n  a  s e c ur i t y
gua r d ' s  uni f or m r e t ur ne d.   He  wa s  we a r i ng of f i c e r ' s
i ns i gni a ,  e i t he r  a  c a pt a i n or  a  ma j or .   I  s e r ve d t he
pa pe r s  on hi m.   

Whe n t he r e  a r e  t wo na me s  on t he  c ompl a i nt  a s  t he r e
we r e  i n t hi s  c a s e ,  i t  i s  my c us t om a nd ha bi t  t o
wr i t e  i n  t he  na me  of  t he  c ompa ny on whi c h t he  pa pe r s
we r e  a c t ua l l y  s e r ve d.   I n  t hi s  c a s e  t ha t  wa s
Empl oye r ' s  Se c ur i t y  Compa ny,  I nc .

A r e c e pt i oni s t  f or  Empl oye r ' s  Se c ur i t y  Compa ny,  I nc . ,  f i l e d a n

a f f i da vi t  whi c h s t a t e  s he  doe s  not  r e me mbe r  a  de put y s he r i f f

a t t e mpt i ng t o  de l i ve r  a ny ki nd of  pa pe r s  t o  he r ,  but  i f  pa pe r s

ha d be e n de l i ve r e d t o  he r  di r e c t e d t o  J a c k Hous t on,  s he  woul d

ha ve  t a ke n t he m t o hi s  of f i c e .   Al s o,  a n a f f i da vi t  of  a  f i e l d

s upe r vi s or  wi t h t he  r a nk of  Col one l  e mpl oye d by Empl oye r ' s

Se c ur i t y  Compa ny,  I nc . ,  ga ve  hi s  a f f i da vi t  t ha t  he  di d not

r e c a l l  a c c e pt i ng s e r vi c e  of  pr oc e s s  on be ha l f  of  Empl oye r ' s

Se c ur i t y  Compa ny,  I nc .  f r om a  de put y s he r i f f ,  but  i f  pa pe r s



4

de l i ve r e d t o  hi m whi c h we r e  di r e c t e d t o  J a c k Hous t on,  he  woul d

ha ve  t a ke n t he m t o Hous t on ' s  of f i c e .

J a c k Hous t on a nd hi s  c or por a t i on,  J DH,  I nc . ,

ma i nt a i ne d a n of f i c e  a t  t he  s a me  a ddr e s s  a s  Empl oye r ' s

Se c ur i t y  Compa ny,  I nc . ,  a t  t he  t i me  t he  pr oc e s s  s e r ve r  vi s i t e d

t he  pr e mi s e s .

Whi l e  t he  r e t ur n of  t he  s ummons  i s  not  be f or e  t hi s

Cour t ,  we  c onc l ude  f r om t he  pr oc e s s  s e r ve r ' s  a f f i da vi t  t ha t  he

ne i t he r  pr ope r l y s e r ve d t he  de f e nda nt  na me d i n  t he  c ompl a i nt ,

nor  t hi s  de f e nda nt .   Se e  Rul e s  of  Ci v i l  Pr oc e dur e ,  Rul e  4 . 04.  

Al s o s e e  Gar l and v .  Se aboar d Coas t l i ne  R.  Company ,  650 S. W. 2d

528 ( Te nn.  1983) .   By Augus t  12,  1993,  J a c k D.  Hous t on,  s ol e

s t oc khol de r  of  J DH,  I nc . ,  ha d not i c e  of  t he  a c t i on a s  a n

a t t or ne y on t ha t  da t e  e nt e r e d a n a ppe a r a nc e  on be ha l f  of  t ha t

c or por a t i on.

Es s e nt i a l l y t he  c ompl a i nt  di r e c t e d t he  pr oc e s s

s e r ve r  t o  s e r ve  J DH,  I nc . ,  whos e  a ge nt  f or  s e r vi c e  of  pr oc e s s

wa s  J a c k D.  Hous t on,  a nd f ur t he r  t ha t  i t  wa s  doi ng bus i ne s s  a s

Empl oye r ' s  Se c ur i t y  Compa ny,  I nc .   Obvi ous l y,  a s  t he  Supr e me

Cour t  not e d i n  Fl oy d v .  Re nt r op ,  675 S. W. 2d 165 ( Te nn.  1984)

" i f  a  pa r t y ,  i ndi vi dua l  or  c or por a t i on ha s  be e n s e r ve d wi t h

pr oc e s s  i n  t he  a c t i on,  t he y woul d ha ve  a c t ua l  not i c e  of  t he

a c t i on" .   I d.  a t  168.   The  pr oc e s s  wa s  c l e a r l y  i nt e nde d t o  be

s e r ve d upon t he  pa r t y  de f e nda nt ,  J DH,  I nc . ,  t hr ough i t s  a ge nt

f or  s e r vi c e  of  pr oc e s s .   Sui t  pa pe r s  na mi ng a  c or por a t i on a s  a

pa r t y  de f e nda nt  l e f t  wi t h a n uni de nt i f i e d e mpl oye e  of  a not he r

c or por a t i on i s  not  e vi de nc e  t ha t  t he  l a t t e r  c or por a t i on ha s
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not i c e  t ha t  s ui t  ha s  be e n br ought . 1  

We  a f f i r m t he  s umma r y j udgme nt  e nt e r e d by t he  Tr i a l

Cour t  a nd t he  c a us e  i s  r e ma nde d wi t h c os t s  of  t he  a ppe a l

a s s e s s e d t o  a ppe l l a nt .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


